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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
v.
FRANCISCO JAVIER LOPEZ,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

Nos. 44508 & 44509
Bonneville County Case Nos.
CR-2010-11862 & CR-2010-12327

RESPONDENT'S BRIEF

Issue
Has Lopez failed to establish that the district court abused its discretion by
declining to reduce his sentences upon revoking probation?

Lopez Has Failed To Establish That The District Court Abused Its Sentencing Discretion
On July 20, 2010, Chelsey Shirley and Andrew Hall were parked in a parking lot
when Lopez pulled up by their vehicle and said, “‘[W]hat the fuck are you looking at.’
Andrew asked him if he had a problem. [Lopez] then brandished a silver pistol,” pointed
it at Chelsey and Andrew, said “‘[F]uck you mother fucker, I’m going to kill you,’” and
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fired three rounds toward them before driving away. (R., p.17.) The state charged
Lopez with unlawful discharge of a firearm at an occupied vehicle and two counts of
aggravated assault, with a deadly weapon enhancement, in case number 44508. (R.,
pp.67-69.)
On July 26, 2010, Lopez was attempting to elude police when officers stopped
his vehicle using a PIT maneuver. (R., p.274.) Officers instructed Lopez to kneel on
the ground to be handcuffed, and when Lopez stood up, a baggy of methamphetamine
was on the ground where he had been kneeling. (R., p.274.) When officers conducted
an inventory of Lopez’s vehicle, they discovered methamphetamine “on the seat and in
the center consol[e] of the vehicle.” (R., p.274.) They also found “several small baggies
and a set of scales.”

(R., p.274.)

The state charged Lopez with possession of

methamphetamine with intent to deliver in case number 44509. (R., pp.348-49.)
Pursuant to a plea agreement encompassing both cases, Lopez pled guilty to
unlawful discharge of a firearm at an occupied vehicle and to possession of
methamphetamine with intent to deliver, and the state dismissed the two counts of
aggravated assault and the deadly weapon enhancement. (R., pp.76-80, 83-84, 35458, 360-61.) The district court imposed concurrent unified sentences of 12 years, with
two years fixed, for unlawful discharge of a firearm at an occupied vehicle, and eight
years, with two years fixed, for possession of methamphetamine with intent to deliver.
(R., pp.91-92, 369-70.) Lopez filed a timely Rule 35 motion for a reduction of sentence
in each case, both of which the district court granted by retaining jurisdiction. (R.,
pp.96-97, 112-14, 381-82, 395-96.) Following the period of retained jurisdiction, the
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district court suspended Lopez’s sentences and placed him on supervised probation for
six years. (R., pp.126-29, 404-07.)
Approximately three months later, Lopez’s probation officer filed a report of
violation alleging that Lopez had violated the conditions of his probation by being
discharged from the Therapeutic Community Aftercare program “due to continued
alcohol use and new criminal charges,” consuming alcohol, and committing the new
crimes of battery and disturbing the peace. (R., pp.155-56.) Lopez admitted that he
violated the conditions of his probation by being discharged from the Therapeutic
Community Aftercare program and consuming alcohol, and the district court revoked his
probation, executed the underlying sentences, and retained jurisdiction a second time.
(R., pp.170-74, 418-22.) Following the second period of retained jurisdiction, the district
court again suspended Lopez’s sentences and placed him on supervised probation for
five years. (R., pp.176-80, 198-202, 425-29, 449-53.)
On June 21, 2016, Lopez’s probation officer filed a second report of violation,
alleging that Lopez had violated the conditions of his probation by being charged with
the new crimes of delivery of drug paraphernalia and two counts of delivery of heroin.
(R., pp.216-17, 222-26, 470-71, 476-80.) Lopez’s probation officer subsequently filed
an addendum to the second report of violation alleging that Lopez had also violated the
conditions of his probation by selling “approximately .26 grams of heroin to an
undercover narcotics office[r] in the presence of his child.” (R., pp.220-21, 474-75.)
Lopez admitted that he violated the conditions of his probation by being charged with
the new crimes of delivery of drug paraphernalia and two counts of delivery of heroin.
(R., pp.249-50, 499-500.) At the disposition hearing, Lopez’s counsel requested that
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the district court revoke Lopez’s probation and reduce the indeterminate portions of his
underlying sentences to five years. (Tr., p.8, Ls.14-21.) The district court revoked
Lopez’s probation and executed the underlying sentences without reduction.

(R.,

pp.247-48, 497-98.) Lopez filed notices of appeal timely from the district court’s orders
revoking probation and executing his underlying sentences without reduction.

(R.,

pp.251-54, 510-13.)
Lopez asserts that the district court abused its discretion by declining to reduce
his sentences upon revoking his probation in light of his rehabilitative efforts.
(Appellant’s brief, pp.6-7.) Lopez has failed to establish an abuse of discretion.
Upon revoking a defendant’s probation, a court may order the original sentence
executed or reduce the sentence as authorized by Idaho Criminal Rule 35. State v.
Hanington, 148 Idaho 26, 28, 218 P.3d 5, 7 (Ct. App. 2009) (citing State v. Beckett, 122
Idaho 324, 326, 834 P.2d 326, 328 (Ct. App. 1992); State v. Marks, 116 Idaho 976, 977,
783 P.2d 315, 316 (Ct. App. 1989)). A court’s decision not to reduce a sentence is
reviewed for an abuse of discretion subject to the well-established standards governing
whether a sentence is excessive. Hanington, 148 Idaho at 28, 218 P.3d at 7. Those
standards require an appellant to “establish that, under any reasonable view of the
facts, the sentence was excessive considering the objectives of criminal punishment.”
State v. Stover, 140 Idaho 927, 933, 104 P.3d 969, 975 (2005). Those objectives are:
“(1) protection of society; (2) deterrence of the individual and the public generally; (3)
the possibility of rehabilitation; and (4) punishment or retribution for wrong doing.” State
v. Wolfe, 99 Idaho 382, 384, 582, P.2d 728, 730 (1978). The reviewing court “will
examine the entire record encompassing events before and after the original judgment,”
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i.e., “facts existing when the sentence was imposed as well as events occurring
between the original sentencing and the revocation of probation.” Hanington, 148 Idaho
at 29, 218 P.3d at 8.
At the disposition hearing for Lopez’s second probation violation, the state
addressed the seriousness of the offenses, Lopez’s continued criminal offending while
on probation, and his failure to rehabilitate despite having participated in multiple
treatment programs since he was originally sentenced in these cases. (Tr., p.9, L.12 –
p.10, L.23 (Appendix A).) The district court subsequently articulated its reasons for
declining to reduce Lopez’s sentences. (Tr., p.12, L.2 – p.13, L.2 (Appendix B).) The
state submits that Lopez has failed to establish an abuse of discretion, for reasons more
fully set forth in the attached excerpts of the disposition hearing transcript, which the
state adopts as its argument on appeal. (Appendices A and B.)

Conclusion
The state respectfully requests this Court to affirm the district court’s orders
revoking Lopez’s probation and executing his underlying sentences without reduction.

DATED this 5th day of April, 2017.

__/s/_Lori A. Fleming_____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 5th day of April, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
BRIAN R. DICKSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming_____________
LORI A. FLEMING
Deputy Attorney General
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